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Time: 1:30 n.m.

I' As set forth below, the County of Santa Barbara does not oppose this motion.
The United States does not oppose permissive intervention but does not support
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for intervention as of right under Rule 24(a) and for permissive intervention under
Rule 24(b).
I Intervention Should Be Granted As of Right.

Rule 24(a)(2) provides that, upon timely application, the court “must permit
anyone to intervene who . . . claims an interest relating to the property or
transaction that is the subject of the action, and is so situated that disposing of the
action may as a practical matter impair or impede the movant’s ability to protect its
interest, unless existing parties adequately represent that interest.” This rule should
in general be construed “liberally in favor of potential intervenors,” Southwest
Center for Biological Diversity v. Berg, 268 F.3d 810, 818 (9th Cir. 2001), because
a “liberal policy in favor of intervention serves both efficient resolution of issues
and broadened access to the courts,” Forest Conservation Council v. U.S. Forest
Serv., 66 F.3d 1489, 1496 n.8 (9th Cir. 1995).

Under Ninth Circuit precedent, a party seeking intervention as of right must
satisfy the following factors: (1) the intervention motion must be timely; (2) the
applicant must claim an interest relating to the property or transaction which is the
subject of the action; (3) the applicant must be situated such that the disposition of
the action may, as a practical matter, impair or impede the applicant’s ability to
protect its interest; and (4) the applicant’s interest must not be adequately
represented by existing parties to the action. League of United Latin Am. Citizens
v. Wilson, 131 F.3d 1297, 1302 (9th Cir. 1997). Here, the Tribe easily satisfies
each of these factors.

A.  This Motion to Intervene Is Timely.

In assessing timeliness, this Court must consider: (1) the current stage of the
proceedings; (2) whether the existing parties would be prejudiced; and (3) the
reason for any delay in moving to intervene. /d. Because the Complaint in this
matter was filed only 17 days ago, and no substantive proceedings have yet taken

place, this is an appropriate stage of the case at which to intervene. Further, the
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existing parties would not be prejudiced: Plaintiff and Defendants are both well
aware of the Tribe’s intention to intervene, and the Tribe appeared at the February
1, 2017 status conference and indicated to the Court its intention to intervene. Thus
the Motion to Intervene is unquestionably timely. See, e.g., Natural Res. Def.
Council v. Norton, 1:05-cv-01207, 2006 WL 39094, at *7 (E.D. Cal. 2006)
(concluding that the intervenor’s motion to intervene was timely when the

complaint was filed in February and the motion to intervene was filed in March).

B.  The Tribe Has an Interest Relating to the Property or
Transaction Which Is the Subject of This Action.

To demonstrate a “significantly protectable interest,” a would-be intervenor
“must establish that (1) the interest asserted is protectable under some law, and (2)
there is a relationship between the legally protected interest and the claims at issue.’
Northwest Forest Res. Council v. Glickman, 82 F.3d 825, 837 (9th Cir. 1996)
(citation omitted). A prospective intervenor has a sufficient interest when “rights
of the applicant may be affected by a proposed remedy.” Forest Conservation
Council, 66 F.3d at 1495. In other words, “when . . . the injunctive relief sought by
plaintiffs will have direct, immediate, and harmful effects upon a third party’s
legally protectable interests, that party satisfies the ‘interest’ test of Fed. R. Civ. P.
24(a)(2).” Id. at 1494.

The Tribe easily satisfies these standards. First, the Tribe’s undisputed
ownership of the land at issue gives it a direct, protectable, and cognizable interest
in this dispute. See, e.g., Sanguine, Ltd. v. U.S. Dep 't of Interior, 736 F.2d 1416,
1420 (10th Cir. 1984) (holding that tribe members who owned oil and gas
producing lands had sufficient interest to intervene in suit between oil-and-gas
lessor and the federal government).

Second, the Tribe is the direct beneficiary of the Department’s decision to
acquire Camp 4 in trust, and the County attacks the Department’s ultimate decision
as well as its decision-making process. See, e.g., Compl. f 45-59. Indeed, it was
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the Tribe’s Amended Application that was the subject of the Department’s decision.
The Tribe thus has a significant interest in defending the propriety and legality of
the trust determination. That interest is itself sufficient to support intervention.
See, e.g. Me-Wuk Indian Cmty. of the Wilton Rancheria v. Kempthorne, 246 F.R.D.
315,319 (D.D.C. 2007) (allowing intervention of tribe where decision could have
“great weight” on the same or similar issues pending in separate litigation); see
also Littlefield v. U.S. Dep’t of Interior, CV No. 16-10184-WGY, 2016 WL
5346940 *1 (D. Mass. Sept. 23, 2016)) (permitting intervention by tribe in action
challenging decision to take land into trust where “[tribe had] undeniable and
compelling interest in outcome of ... litigation”); see also Kleissler v. U.S. Forest
Serv., 157 F.3d 964, 969-73 (3d Cir. 1998) (holding that local governments and
private interests that benefited directly from a Forest Service decision had right to
intervene to support decision against a NEPA challenge).

Third, this lawsuit seeks to overturn the Department’s decision to take Camp
4 into trust and have the land removed from trust. That request has far-reaching
implications for the Tribe. Tribes need land to provide necessary services to their
members and to serve cultural and educational purposes. And tribal lands are
necessary to tribes’ exercise of self-determination as sovereign entities. See
generally Padraic 1. McCoy, The Land Must Hold the People: Native Modes of
Territoriality and Contemporary Tribal Justifications for Placing Land Into Trust
Through 25 C.F.R. Part 151,27 Am. Indian L. Rev. 421, 444 (2003).3

3 Tribal trust lands are typically the single most important economic resource for
an Indian tribe, as they provide the basis for economic development. As with Camp
4, trust land also serves many other key purposes, including providing housing and
other basic services to a tribe’s members. Moreover, trust status allows a Tribe
fully to exercise its sovereign authority over its own lands, enabling the Tribe to
determine its own course in addressing the needs of its government and its
members. Land that is merely held in fee cannot adequately satisfy these critical

needs.
-8-
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In its Amended Application to take the land into trust, the Tribe described in
detail why this land was needed to promote tribal sovereignty and self-sufficiency:

“This trust land acquisition is an integral part of the Tribe’s efforts to bring
tribal members and lineal descendants back to the Tribe, accommodate future
generations, and create a meaningful opportunity for those tribal members and
lineal descendants to be a part of a tribal community revitalization effort that
rebuilds tribal culture, customs and traditions.” Jeffries Decl. Ex. A, Amended
Application at 9. The Amended Application delineated six specific benefits of
moving the land into trust, laid out in the Tribe’s Statement of Facts quoted above,
and emphasized the key benefit of being able to provide housing for the Tribe’s
members. Id. at 8-9.

In sum, the Tribe has clear, cognizable, and protected interests in the trust
status of its land, which will be directly affected by the Court’s resolution of this
action.

C.  An Adverse Decision Would Impair the Tribe’s Ability to Protect

its Interests.

To intervene as of right under Rule 24(a)(2), the Tribe must be “so situated
that disposing of th[is] action may as a practical matter impair or impede [its]
ability to protect its interest[s].” Fed. R. Civ. P. 24(a)(2). That condition is easily
met here.

The County is seeking to have Camp 4 taken out of trust. See Compl. § 5;
see also Prayer § 1. The very purpose of this suit, then, is to prevent the Tribe
from fully exercising sovereign authority over its land and developing the land in
the way the Tribe has determined is necessary to meet its members’ needs. Taking
Camp 4 out of trust will directly harm the Tribe and its members.

Indeed, the Tribe has spent decades fighting to restore its government-to-
government relationship with the United States and to regain a small portion of the

vast aboriginal lands it has lost. The Tribe has also spent years complying with the
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Department of Interior’s substantive and procedural requirements to complete this
fee-to-trust transfer. Reversal of the trust acquisition will impose additional severe
economic and social burdens on the Tribe and its members, who, without Camp 4,

have no land suitable for tribal housing and the promotion of cultural activities.

D.  The United States May Not Adequately Protect the Tribe’s
Interests in This Suit.

Finally, to justify intervention as of right, the Tribe must show that the
federal defendants’ representation of the Tribe’s interests “may be inadequate.”
Forest Conservation Council, 66 F.3d at 1498. The Tribe’s burden in this respect
is “minimal.” Id. This condition is met, for instance, where existing parties might
not advance all of the arguments that the intervenor would advance, California v.
Tahoe Reg’l Planning Agency, 792 F.2d 775, 778 (9th Cir. 1986); where the
intervenor’s stake in the litigation differs from that of the existing defendant, see
Dimond v. District of Columbia, 792 F.2d 179, 192 (D.C. Cir. 1986); where the
named defendant might not choose to appeal an adverse judgment, see Kleissler
157 F.3d at 973; or where “the intervenor would offer any necessary elements to
the proceedings that other parties would neglect,” Tahoe Regional, 792 F.2d at 778,
In deciding whether a proposed intervenor is adequately represented, “all
reasonable doubts should be resolved in favor of allowing the absentee . . . to
intervene so that he may be heard in his own behalf.” 7C Charles Alan Wright et
al., Federal Practice and Procedure § 1909 (3d. ed. 2016).

As described above, the Tribe, as the beneficiary of the trust, has a unique
interest in the trust status of Camp 4. Although the United States will defend the
administrative action below, the Tribe alone, and not the United States, would
suffer the full negative consequences of an adverse ruling. Moreover, federal
representation of tribal interests is complex and sometimes conflicting. The United
States’ institutional interest in the interpretation and administration of the
Administrative Procedure Act, NEPA, and the IRA is broader than, and at least
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potentially divergent from, the Tribe’s concrete interest in maintaining the fee-to-
trust transfer. See Kleissler, 157 F.3d at 973-74 (recognizing that the federal
government “represents numerous complex and [potentially] conflicting interests,”
and the “straightforward” interests of an intervenor might “become lost in the
thicket™); Sierra Club v. Espy, 18 F.3d 1202, 1208 (5th Cir. 1994) (recognizing
that “the government must represent the broad public interest, not just the
economic concerns of the [proposed intervenor]”); see also, e.g., Mille Lacs Band
of Chippewa Indians v. Minnesota, 989 F.2d 994, 1000-01 (8th Cir. 1993) (holding
that, because the county’s and landowners’ “local and individual interests” were
not shared by the general state citizenry, the State would not adequately represent
those interests).

II.  The Tribe Also Qualifies for Permissive Intervention.

In the alternative, the Tribe asks that the Court exercise its discretion to
allow permissive intervention pursuant to Rule 24(b)(1), which provides that “[o]n
timely motion, the court may permit anyone to intervene who . . . has a claim or
defense that shares with the main action a common question of law or fact.” Itis
commonly stated that “permissive intervention requires (1) an independent ground
for jurisdiction; (2) a timely motion; and (3) a common question of law and fact
between the movant's claim or defense and the main action.” Freedom from
Religion Found., Inc. v. Geithner, 644 F.3d 836, 843 (9th Cir. 2011) (internal
citations omitted). Permissive intervention is certainly appropriate here, and
neither the County nor the Department of the Interior opposes the Tribe’s
intervention pursuant to Rule 24(b).

Because this is a federal question case and because the Tribe is not raising
new claims, the Tribe does not need to show an independent ground for
jurisdiction. See id. at 844. And because the Tribe’s interest lies only in the
questions of law and fact raised in the “main action,” the principal consideration in

ruling on a motion to intervene under Rule 24(b) is “whether the intervention will
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1 ||unduly delay or prejudice the adjudication of the original parties’ rights.” Fed. R.
Civ. P. 24(b)(3); see United States v. Pitney Bowes, Inc., 25 F.3d 66, 73 (2d Cir.
1994); 7C Charles Alan Wright et al., Federal Practice and Procedure § 1913 (3d.

ed. 2016). In this case, the Tribe’s intervention could cause neither delay nor

VA S

prejudice. Because the Tribe seeks only to defend the trust decision without
injecting new issues into the case, the matters of law and fact that the Tribe will
address are already before the Court. Likewise, because the Tribe seeks to

intervene at the outset of the case, its intervention will not delay the proceedings.

N SN

Indeed, the Tribe’s interest is to ensure the expeditious resolution of this case and
10 || the prompt implementation of the Department’s decision to take Camp 4 into trust.
11 || Finally, the Tribe’s unique position offers the advantage of “increased information
12 || (which might reduce the risk of error).” Massachusetts School of Law at Andover,
13 ||Inc. v. United States, 118 F.3d 776, 782 (D.C. Cir. 1997).

14 CONCLUSION
15 The motion to intervene should be granted.
16
17 Respectfully submitted,
18 || Dated: February 14,2017
19 /s/ Andrea Weiss Jeffries
Andrea Weiss Jeffries
20 WILMER CUTLER PICKERING HALE
21 AND DORR, LLP
350 S. Grand Ave. Suite 2100
22 , Los Angeles, CA 90071
(213) 443-5300
23 (213) 443-5400 (facsimile)
24
25
26
27
28
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